DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
BILLINGS REGULATORY OFFICE
POST OFFICE BOX 2256
BILLINGS, MONTANA 59103-2256

REPLY TO
ATTENTION OF

December 10, 2013

Regulatory Branch
Montana State Program
Corps No: NWO-2013-01643-MTB

Subject: City of Whitefish, East 2™ Street Reconstruction

Mr. John Wilson

City of Whitefish Public Works Department
Post Office Box 158

Whitefish, Montana 59937

Dear Mr. Wilson:

We have reviewed the Montana joint application you submitted for Department of the
Army (DA) authorization to discharge fill material into Cow Creek, an unnamed tributary and
adjacent wetlands located in Section 32, Township 31 North, Range 21 West, in Flathead
County, Montana.

Specifically, you requested authorlzatlon for the foIIowmg work in waters of the U S
“Work ltem | Description L

Reconstructlon of 3 700 feet of East Second Street lncludlng full reconstructlon of
the street, installing a bicycle/pedestrian path along the south side of the street
and replacing the existing crossings at Cow Creek and the unnamed tributary of

a. Cow Creek. A total of 0.348 acre of wetland would be impacted by the project
along with ~120 linear feet of Cow Creek and ~120 linear feet of the unnamed
tributary.

Approximately 0.696 acre of wetland will be created along the eastern boundary

b. of the project to meet the 2:1 mitigation requirements. This will expand the

adjacent, existing wetland area.

Under the authority of Section 404 of the Clean Water Act (CWA), DA permits are
required for the discharge of fill material into waters of the U.S. Waters of the U.S. include the
area below the ordinary high water mark of stream channels and lakes or ponds connected to
the tributary system, and wetlands adjacent to these waters. Isolated waters and wetlands, as
well as man-made channels and ditches, may be waters of the U.S. in certain circumstances,
which must be determined on a case-by-case basis.

An approved jurisdictional determination (JD) has been completed for your project. The
JD will be made available to you upon request, or it may be viewed at our website at
http.//www.nwo.usace.army.mil/Missions/RegulatoryProgram/Montana.aspx. The JD will be
available on the website within 30 days. If you are not in agreement with the JD, you may
request an administrative appeal under Corps of Engineers (Corps) regulations found at
33 C.F.R. 331. The Request for Appeal must be received within 60 days from the date of this
correspondence. If you would like more information on the jurisdictional appeal process,
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contact this office. It is not necessary to submit a Request for Appeal if you do not object to the

JD.

2.

Based on the information you provided, this office has determined that your work is
authorized by DA Nationwide Permit (NWP) No. 14, found in the February 21, 2012 Federal
Register (76 FR 9174), Reissuance of Nationwide Permits. Enclosed is a fact sheet that fully
describes this NWP and lists the General Conditions that must be adhered to for this
authorization to remain valid. Please note that deviations from the reviewed and approved
plans and specifications of your project could require additional authorization from this office.

In addition to condltlons referenced above the foIIowrng Spemal Condltlons apply

‘Condition

‘Description -

1.

The project W|II be constructed as deSIQned proposed and descrlbed in the
Montana Joint Application and drawings received in this office on
September 3, 2013 with revised drawings received on November 26, 2013.

Channel plugs or other materials used for diversion of the stream flow must be
clean and free of loose material. Examples of materials acceptable for use as
channel plugs include clean sandbags, rock covered with plastic or geotextile,
or plastic irrigation dams. All temporary channel plug materials must be
removed when the project is completed. If sandbags are used, the sand must
be disposed of in an upland area upon completion of the project.

Completely remove all waste material generated by the project to an upland

disposal site. Do not dispose of waste material within 50 feet of any existing
or proposed wetland area, pond or lake, drainage channel, irrigation ditch, or
stream.

Mitigation shall be accomplished as specified in the enclosed mitigation plan
entitled “Second Street Reconstruction Project: Wetland Mitigation Plan” dated
August 2013. This includes annual monitoring, adaptive management and
long-term maintenance of the site as described in the document.

The permittee must submit yearly monitoring reports on the status of the
mitigation site to the Corps. The first report is due on November 1 after the
first growing season following completion of the mitigation work. Subsequent
reports shall be submitted on or before November 1 for a period of 5 years, or
until the Corps determines the mitigation site to be successful. These reports
shall include the following at a minimum: (1) All plant species along with their
estimated relative frequency and percent cover; (2) Any fauna noted as
utilizing the mitigation site; and (3) Photographs showing all representative
areas of the mitigation site taken at least once each year during the growing
season.

The permittee agrees that the created wetlands will be considered successful
and self-sustaining when the following conditions have been met without
intervention in the form of irrigation, removal of undesirable vegetation or
replanting of desirable vegetation during the last three (3) years of a five -

(5) consecutive year period or as determined by the Corps:

a. At least 80% (determined by ocular estimate of herbaceous and shrub
foliar cover) of the mitigation site is vegetated, at least 50% of the total
number of dominant species present will consist of species rated as facultative
or wetter, and at least 50% of the dominant species present shall have been
planted species.

b. Trees and shrubs, to include volunteer specimens, will have a survival rate
of at least 85%. Species composition shall be representative of species
planted.
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c. Disturbed areas shall be monitored following the project construction and
noxious weeds (i.e., Canada thistle, purple loosestrife, leafy spurge and other
invasive exotic species) controlled in accordance with Montana State law.

If the mitigation area is considered to be failing after a period of 3 years, the

7. permittee will undertake action, as directed by the Corps, to remedy the
failure.

This Corps permit does not authorize you to take an endangered species, in
particular the bull trout (Salvelinus confluentus). In order to legally take a
listed species, you must have separate authorization under the Endangered
Species Act (ESA) [e.g., an ESA Section 10 permit, or a biological opinion
(BO) under ESA Section 7, with "incidental take" provisions with which you
must comply]. The U.S. Fish & Wildlife Service (USFWS) Programmatic BO,
dated September 17, 2013 contains mandatory terms and conditions to
implement the reasonable and prudent measures that are associated with the
"incidental take" that is also specified in the BO. Your authorization under this
Corps permit is conditional upon your compliance with all of the mandatory
terms and conditions associated with the incidental take of that BO, which

8. terms and conditions are incorporated by reference in this permit. Failure to
comply with the terms and conditions associated with incidental take of the
BO, where take of the listed species occurs, would constitute an unauthorized
take, and it would also constitute non-compliance with your Corps permit. The
USFWS is the appropriate authority to determine compliance with the terms
and conditions of its BO, and with ESA. Copies of the BO can be found at the
following link: '
http://iwww.nwo.usace.army.mil/Missions/RegulatoryProgram/Montana.aspx
Attached for your reference are pertinent excerpts. The attached Project
Reporting Form must be filled out and returned to this office within

60 days from project completion in order to remain in compliance with
ESA and this NWP verification. :

Although an Individual DA permit involving a public interest review will not be required
for the project, this does not eliminate the requirement that you obtain any other applicable
Federal, state, tribal, and local permits as required. The Montana Department of Environmental
Quality provided the enclosed CWA Section 401 water quality certification for this NWP which
includes General Conditions, all of which must be complied with for that certification to remain
valid. This does not eliminate the need to obtain other permits that may be required by that
agency.

This verification will be valid until March 18, 2017. In accordance with the terms and
conditions of the NWPs, you are responsible for all work accomplished. If a contractor or other
authorized representative will be accomplishing the work authorized by an NWP on your behalf,
it is strongly recommended that they be provided a copy of this letter and the enclosed
conditions so that they are aware of the limitations of the applicable NWP. Any activity that fails
to comply with all of the terms and conditions of the NWP will be considered unauthorized and
subject to appropriate enforcement action.

Should you at any time become aware that either an endangered and/or threatened
species or its critical habitat exists within the project area, you must immediately notify this
office. In compliance with General Condition 30, the enclosed Compliance Certification form
must be signed and returned to the address listed upon completion of the authorized work and
any required mitigation.



The Omaha District, Regulatory Branch is committed to providing quality and timely
service to our customers. In an effort to improve customer service, please take a moment to
complete our Customer Service Survey found on our website at
hitp://per2. nwp.usace.army.mil/survey.html. If you do not have Internet access, you may call
and request a paper copy of the survey that you can complete and return to us by mait or fax.

Please contact Duane Mitchell at (509) 527-71586 if you have any questions and
reference Corps File Number NWO-2013-01643-MTB.

Smcerely,

77
{ Todd N. Tllllnger
£

Montana Program Manager

Enclosures:

Compliance Certification

NWP 14 Fact Sheet with Regional Conditions
Mitigation Plan

SLOPES Conservation Measures

SLOPES Reporting Form




COMPLIANCE CERTIFICATION

Corps File Number: NWO-2013-01643-MTB
Name of Permittee: City of Whitefish

County: . Flathead County, Montana
| Date of Issuance: December 10, 2013

COE Project Manager: Duane Mitchell

Upon completion of the activity authorized by this permit and any mitigation required by the permit,
sign this certification and return it to the following address:

US Army Corps of Engineers
Billings Regulatory Office
Post Office Box 2256

Billings, Montana 59103-2256

Please note that your permitted activity is subject to a compliance inspection by a U.S. Army Corps
of Engineers representative. If you fail to comply with the conditions of this permit, you are subject
to permit suspension, modification, or revocation.

| hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and conditions of the said permit, and required mitigation was
completed in accordance with the permit conditions.

Signature of Permittee

Date



Appendix A: Conservation Measures and Exclusions under SLOPES

SLOPES Conservation Measures

1. All work should be performed in the dry when possible. Any work in flowing water must
be completed by working from the top of the bank and work areas must be isolated
from flowing or open water using cofferdams, silt curtains, sandbags or other approved
means to keep sediment from entering flowing or open water, unless isolating the area
and working in the channel would result in less habitat disturbance.

2. The Corps will check with appropriate sources to determine whether or not listed fish
are present or likely to be present during any proposed in-water work. Where
necessary, work timeframes will be added as special permit conditions to minimize
adverse impacts to listed fish.

a. Bull trout: For projects involving in-channel or riparian disturbance (e.g.,
excavation or construction within the bank-full channel or a 35 ft buffer each
side of channel) the following timing stipulations will apply as the period when
activities are allowable to minimize adverse impacts: (1) July 1 to September 30
in foraging, migration or over-wintering habitats; and (2) May 1 to August 31 in
spawning and rearing habitats.

b. Kootenai white sturgeon: In-channel disturbance is limited to the period
between August 1 to April 1.

3. Only the minimum amount of native material necessary to maintain the function of the
structure or fill will be removed.

4. Woody debris removal will be completed in the following priority: (1) Pull and release
whole logs or trees downstream; (2) pull whole logs and trees and place in the riparian
area; (3) remove whole logs or trees for replacement within the same stream reach or a
reach nearby; and (4) pull, cut only as necessary, and release logs and trees
downstream.

5. Replacement of existing stream crossings will be designed to promote natural sediment
transport, allow maximum fluvial debris movement, and improve horizontal and vertical
continuity and connectivity of the stream-floodplain systems where practicable.

6. If replacing a bridge with a culvert, the culvert must be sized to allow for equal or
increased cross sectional area of the ordinary high water channel as compared to the
previously existing bridge. The new culvert must be an open bottom arch or box, or
must be oversized and countersunk into the substrate to allow unimpeded natural
movement of existing streambed material.

7. Utility stream crossings shall be perpendicular to the watercourse, or nearly so, and
designed in the following priority: (1) directional drilling, boring and jacking; and (2) dry
trenching or plowing.

8. If trenching or plowing are used, all work shall be completed in the dry and backfilled
with native material and any large wood displaced by trenching or plowing will be
returned to its original position wherever feasible.

9. Install utility lines or cables using a static plow or knifing method.
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10.

11.

12.

13.
14.

15.

16.

17.

18.

19.

20.
21.
22,

23.

24,

At stream crossings, the area along the bank disturbed by the utility work will be
revegetated with native species. A revegetation plan must be submitted with the
application specifying species, planting or seeding rates and maintenance measures to
ensure 80% cover (ground or canopy) after three years.

All pits and other excavations associated with utility installation will be placed where
they will not cause damage to the streambed or streambanks, or allow wastewater or
spoil material to enter the water. Erosion and sediment control measures must be put
in place prior to beginning work and remain in place until the work is completed and the
trench is backfilled and stabilized.

Structural fills with materials such as concrete shall be placed into tightly sealed forms
or cells that do not contact the waterway until fully cured.

Any intake structure shall meet NOAA screening criteria.

All construction impacts must be confined to the minimum area necessary to complete
the project and boundaries of clearing limits associated with site access and
construction will be clearly marked to avoid or minimize disturbance of riparian
vegetation, wetlands and other sensitive sites.

Project operations must cease under high flow conditions that may result in inundation
of the project area.

If native woody riparian vegetation must be removed for temporary access purposes,
the vegetation must be cut flush with the ground surface or folded over. The root mass
must be left intact, and any exposed soil must be reseeded with native grasses or forbs
after construction is completed.

Each non-native tree or shrub that must be removed as a result of the project, will be
replaced with a native species of tree or shrub in accordance with NRCS
recommendations for native species appropriate for the project location.

The design of any proposed stabilization structures must incorporate bioengineering
principles.

Any structure that protrudes into the river must be designed by a professional
engineer/hydrologist experienced in the design of such structures.

The largest riprap/rock material must be keyed into the toe of the bank.

Existing channel form and dimension must be maintained to the maximum extent
possible.

If using wood, it must be intact, hard, and undecayed to partly decaying with untrimmed
root wads to provide functional refugia habitat for fish. Wood must be obtained from
outside of the channel.

Unless naturally-occurring material is present at the site, appropriate measures must be
taken to ensure retention of fine soil particles beneath riprap/rock material. Measures
can include the use of coarse sand and fine gravel, suitable biodegradable geotexile
material, or a 50/50 mixture of native streambed material taken from the toe trench
where riprap will be keyed into the river bed, and topsoil from sloping of the upper bank
area placed behind the riprap/rock.

Clean natural angular rock or stone may be used to anchor or stabilize large wood, fill
scour holes, prevent scouring or undercutting of an existing structure, or to construct a
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25

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

barb, weir or other properly designed and approved in-water structure. The use of rock
or stone must comply with the Corps policy on prohibited materials.

. Rock riprap shall be individually placed without end dumping.
26.

All repairs of previously existing bank protection structures (unless such repairs are
exempt from Section 404 compliance) shall incorporate bioengineering principles, with
minimal use of clean natural rock or stone and maximum revegetation of the bankline
above the ordinary high water mark.

If the entire structure has been destroyed or damaged beyond repair, replacement of
the structure shall utilize bioengineering principles and methods, and will incorporate
native vegetation.

Stabilization activities shall not exceed 300 linear feet per continuous run of material.
Where applicable, the applicant shall follow mitigation requirements as defined in the
Montana Stream Mitigation Procedures. (Includes Idaho, to the extent applicable.)
Stabilization activities shall involve the discharge of no more than 1 cubic yard per linear
foot below ordinary high water (OHW).

No refueling of equipment will take place within 100 linear feet of OHW or the wetland
boundary.

Equipment must have a five gallon capacity spill kit on board at all times when working
near water.

Within the first planting season post-construction, the stabilized bank shall be
revegetated with native or other approved species.

A revegetation plan must be submitted with the application specifying species, planting
or seeding rates and maintenance measures to ensure 80% coverage after three years.
Replacement of existing or new permanent stream crossings shall be designed to
promote natural sediment and debris transport and maximize connectivity of the
stream-floodplain system. If the crossing will occur near a known or suspected
spawning area, only full span bridges or streambed simulation may be used.

Culvert replacements or modifications shall be done in the dry (could be accomplished
by temporary dewatering), unless it can be confirmed by a qualified fisheries biologist
that no listed fish are present during instream activities.

Appropriate grade controls shall be included to prevent culvert failure caused by
changes in stream elevation.

Road crossing and bridge structures shall be designed to direct surface drainage into
areas or features designed to prevent erosion of soil and entry of other pollutants
directly into waterways or wetlands (such as biofiltration swales or other treatment
facilities).

Cleaning of culverts and trash racks and removal of drift material shall be conducted by
working from the top of the bank, unless isolating the area and working in the channel
would result in less habitat disturbance. Only the minimum amount of wood, sediment
and other natural debris necessary to maintain structure function shall be removed. All
large wood recovered during cleaning will be placed downstream. All routine work will
be done in the dry, using work area isolation if necessary.

No part of water control structure, such as barbs, may exceed bank full elevation,
including all rock buried in the bank key.
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41.
42,

43,

44,

45.

46.

Maximum barb length will not exceed 1/4 of the bankfull channel width.

Structures that protrude into the stream (barbs, vanes, spurs) must be designed by a
qualified engineer, or geomorphologist.

Trenches excavated for a bank key above ordinary high water shall be backfilled with
soil and planted with native vegetation.

Rock shall be individually placed without end dumpmg

All stream and wetland restoration activities shall include adequate precautions to
prevent post-construction stranding of juvenile or adult fish which must be described in
detail in the application. ‘

Any proposals to add spawning gravel must first be reviewed and approved by the local
state fisheries biologist. Spawning gravel must be inspected by either a state fisheries
biologist or a qualified fisheries biologist familiar with the site’s characteristics and
requirements.

Activities Excluded from the SLOPES Protocol

LN U AW

11.
12,

13.
14,
15.
16.
17.

18.

Oil and gas exploration or production, construction or upgrading of a gas, sewer or
water line to support a new or expanded service area, and foundations for transmission
towers.

Utility crossings involving open trenches where the trench material is sidecast in the
stream and flow is not diverted around the open trench, (a.k.a. wet trenching).
Instream work involving utility lines greater than 6 inches in diameter.

Outfalls where none previously existed

Intakes where none previously existed

Unscreened intakes

Any instream structure that could become a barrier to fish movement during low flows.
Any regulated excavation greater than 10 cubic yards total.

Temporary bypass channels in excess of 300 linear feet.

. Dewatering that places a stream into a pipe more than 300 feet long or for more than

30 days.

Riprap that extends above the ordinary high water mark.

Stabilization methods in stream environments that do not include a vegetative
component.

New sea walls, retaining walls or bulkheads, where none previously existed.

Any project utilizing broken, poured or precast concrete.

Any project utilizing treated lumber or wood.

Any project that exceeds one cubic yard of riprap per linear foot below ordinary high
water.

Stream or wetland impacts for new road construction within 300 feet of occupied bull
trout or Kootenai River white sturgeon streams.

Bridge abutments below ordinary high water of occupied streams where none
previously existed.
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19.

20.

21.

22
23

24,

Channel maintenance that does not involve work area isolation to retain suspended
sediment.

A replacement bridge without full removal of the existing bridge, support structures and
approach fill.

Pond construction or expansion in streams or wetlands.

. Large dam removal projects (>10’ head difference).
. Projects that involve relocating more than 300 feet of channel (cumulative total for the

entire project).
Use of concrete logs, cable (wire rope) or chains to permanently anchor any structure.
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1.0 Introduction

East Second Strect is located within the town of Whitefish, MT in Flathead County (Figure 1).
‘The City of Whitefish is proposing to reconistruict Bast Second Street from a point 350 feet west
of Wild Rose Lane. The project cxtends east to 200 feet past the northmstelly BNSF railroad
crossing. The pro;ect includes full reconstruction of the street, iticluding a bicyele/pedestrian
path along the south side of the sticet, relocating existing ovethead utilities undeigiound and
imptoving the road crossing at the railroad. T he total length of the project s approxitnately

3,700 feet, | eclﬁcally, the propetty is located in Section 32,  Towniship 31 Notth, Range 21 West
within Flath ad Couﬂty, Montana (Figure 1) The western area near Cow Creek is apptoximately
3,020 fe levation above mean sea level ('1msl) while the area to the east heat the BNSE
railroad , .._leqtely 3; 1050 fect in elevatic:

Cow Creek, 2 perennial stream, flows aorthi-south within the western portion of thc: project area.
Cum,ntly,-CoW Creck is channeled through three cortugated steel culverts (124, 1-30”, and 1-
36™). Two of the culverts (24” and 36”) are perched above the gmde anid only convey water at
clevated streand stages. Cow Creek has ificised 4 telatively steep channcl with grasses and other
shiubs growing along the banks: Riparian wetlands border the channel on either side of the

stream. :

A second pctcnmal tnbumy of Cow ¢ ith=riotth within the éastern
portion of the project area. Bo lanids occut ad]'xcent to this stream in
a topographically low-lying arca th’tt 1s genemﬂy mund'ltcd with water in the spring and remains
dominantly satutated throughout the year. Curfently, an 18” corrupated steel culvert cotinects
this wetland atea to low lying areas north of the BNSF railroad. In addifion, water running from
the northwest through the adjacent feld, hits the railroad embankment to the éast and fills the
]mv«lymg areas north of the railroad téicks, The résulting wetland to theé notth follows a ditch
that is very narrow in certain areas and wider in other areas, Overall, these eastern wetlands have
relatively steep embankments to the existing toad aid tailtoad tracks. Finally, the City of
Whitefish’s mountain bike course is consttucted on the western margin of the southeasterly

wetland..

F hese wetlands wete delineated in September 2012 by Calypso Feological Consulting, LLP and
wetlatd ts to these dreas were calculated (see¢ attached wetlind delineation réport). All
wetlands within the project limits should be considered ]uﬂsdlcnoml and are therefore protected
under Section 404 of the Clean Water Act. A total of 15,185 £? (0.348 acics) of wetland is
proposed to be permanenitly impacted by feconstruction of East Second Street within the project
boundary Road reconstruction is estimated to impact 2,000 £€° (0.046 actes) at Wetland 1 along.
Cow Cieek in the westetn pottion of the. project, 580 fi* 0.013 actes) at Wetland 2 along Cow
Creek in the western portion of the project, 9,645 £t (0.221 acres) at Wetland 3 along a tributary
of Cow Creck iti the eastern pottion of the ptoject, and 2,960 ft* (0. 068 acses) at Wetland 4 along,
4 tibutaty of Gow Creek in the eastern portion of the project (Appendix 1).

‘The 1990 Memorandnm of #lgreenent Between the Environmental Protection Agenty and the Department of the
Amgy Concerning the Determination of Mitigation U nder he Clean Water At Section 404 (b)(1) Gridelines
requirés that wetland mitigation be addressed in the following sequence:
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(1) Avoid potential impacts to the maximum extent practicable.

(2) Minimize unavoidable impacts to the extent appropriate a anid practicable.

(3) Compensate for unavoidable adverse impacts which remain after all approptiate and
piacticable minimization has been required.

Avoidance and Minimization: With the telocation of East Second Street, unavoidable wetland
imhpacts will oceur at the four identified wetland areas; Wetland impacts, however, were minimized
at these ateas by utilizing the existing roadway to the greatest extent practicable thloughout the
entire prq;cct There will be mlmmﬂl stream channel alterations and construction acti v
petformed during petiods of low flow to minimize impact to stream flow or water qualit
improvement for natural resources includes-a proposed installation of a box culvert with 2 stable
gravel substrate at Cow Creek that will significantly improve fish passage and more readxly allow for
migration-of fish upstream during petiods of low flow.

Compensation: A compensatoty wetland mitigation site directly adjacent to patt of an existing
wetland wvithin the project area is-established and viable. Based on Wetland Compensatoty
Mitigation Ratios from the Montana Regulatory Program (COE 2005), 0.348 acres of wetland will be
disturbed, thus 0.696 acrés are requxred to' be mmg'ltcd as in-kind ¢reation (esmbhshment) of niew
wetland area to meet a 2:1 wetland rrunganon tatio. The ovetall intent of this mitigation plan is to
mitigate the impacts onsite: through expansion of the southeastern-most wetland that occurs along a
perentidl stréam within the project boundaties.

Expansion of the Werland would oecur through excavation to groundwater ot within a foot of
grmmd\vater on both the north and south sides of the existing wetland, proposing to create 31,051
ft* (0.712 acres) of both scrub-shrub and emergent wetland. This r_xcceds the required z amount of
wetland (30, 370 ft*and 0.696 dctes) by a small amount to assute that the cotrect acteage of wetland
will be established. Appio‘cim'uely 5,160 £* (0.118 acres) of scrub/shtub wetland would be created
and approximately 25,890 ft* (0.594 acres) of emergent wetland would be created to rcplace the
percentages of those wetland types thit were impacted. Overall, 27,414 £ (0. 629 actes) would
become created wetland notth of the existing creek and 3,637 £t (0.083 acres) would become
created wetland south of the existing creck for a total creation of 0. 712 acres. (Appendix 2).
Excavated areas would be revegetated with native emergent and woody wetland vegetation species.
The City of Whitefish will complctc the mitigation project after impacting the four wetland areas.

2.0 Baseline Information

2.1 Impact Wetland Areas. Wetlands in the projéct impactarea (Figure 1 and Appendix 1) wete
delineated by Calypso Ecologic'd Consulting, LLP on September 30, 2012 The results of this
delineation are presenited it a Wetland Delincation chort dated August 2013. These wetlands are
presumed to be jurisdictional by the U.S. Aty Cotps of Engineers but final téview of thé wetland
delineation report still needs to be conducted.

The four wetland areas are well vegetated with both scrub-shrub and emergent wetland vegetanon
At the tithe of the delineation, the perennial creeks had 2 to 4 inches of water but water is much
deeper in the spring. The sutrounding uplands ate either used for residential developmerit, ate
farmed for hay, or are used for an adjacent bike and dog park.
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itat types. Vegetation throughout

an Alnus incana community type
fd along the tnbutary to Cow

mndzzzmea The edges of m:iny of thcse wetlands tend to be
cedy graﬁscs similat to upland vegetation that is adjacerit to the wetlands.
‘hesc are dommated by Agm.fm stolontfera, Elymus repens, and Poa pratensss. Spec1ﬁc details of the fout
delificated wetland ageas areas follows (Appendix 1):

west sides of ow(,teek on the south sxde of East Second Sttcet Scatt’ ed Betz
inthe over 'ry, Whlle facultanvc We(,dy grasses Poa pratensis and Agrostis stol

placed w1th ad by 10 box culvert Ihc box culvere will be countetstt
bottom below the streambed to allow for a more natural stteam channel and allow for enhanced
fish passage:

2 Wetland 2 Wctl'md cin also bc classlﬁcd as serub- shtub Wetland and oceurs: along the east

hercheous layer is com‘
vmtmopb/llzwz, R;tbu.r zdae

swill be counter—sunk Wlth the bottom below the streambed to 'dlow for a more natural- stream
channel ani Ilow for cnhanced ﬁsh passage

7 v.r, Mm‘/m mwnm; qumelﬂm mwme, ]mzmr mjomoarlm:/atw zmd EI
north and eouth of the creck the vcgetatlon bccomes cmergent anc

pfesmt herc w&th low cover. Dmturbance to this wetland arca. IS due to Wldemng of East Second
Street and mstallatlon of underground utilities, pushing the toadway to the south toward
Wetlaid 3. 'The existing 18” culvest will be removcd and replaced with a latger 247 corrugated
metal pipe culvert to maintain hydraulic connection to the wetland areas.on the north side of
East Second Street.

4. Wetland 4: Wetland 4 can'be class1fied as an emergent wetland within a widened ditch area
adjacent to both East Second Street and the BNSF railroad tracks. It has low cover of Salix
bebbiana and Salix: g Leyeriand and h1gh covet of Phalaris ammndiiacéa and ’,l:}pba lati jb/ta indicating'a
rather disturbed wetland. A small amount of Algpesurus pratensis is also present. Distutbance to
this wetland area is due to wid enmg of Fast Second Street at the intersection with BNSF
Reconstriction will expand the foadway and embankments to the east.

S

A full species list of plants found at the wetland mitigation site and in the surrounding wetland areas
is presented in Table 1.
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Table 1. Existing Plant Species at East Second Street mitigation site
= non-native species

Native Emergent ,Nau_yc S_ctub,—, | Non-native Emergenﬂ
maish: shrub: ‘Marsh:

Typha latifoliz Salix bebbiana* Philaris arundiniacea
Fileocharss palustis* Salix: géyeriana* Albpécitns pratensis
Carex: ntrigilata*® Albs iniana* Cirsinm arvensé
Cilanagrostis caiadensis® | Cormus sevicea’ Agrostis slolonifira
Curexc orawfordii® Crataios dovglasii | Poa pratensis
Jumens ballions* B
Junons alpino-articilatis , ' v - I
Ghyjcenia borealis ' ’
qufssetﬂm aryense -
Mentha arpensis.

Geum mauopb;/lﬂm*
Alisma p/a/z/agaﬂqﬂat,_'ca

Soils of these wetland areas include Alluvm.l land, well draitied and Steyker silty clay loar, 0-3%
slope (NRCS, 2007).
2.2 Mitigation Area Wetlands

Proposed road reconstruction, ntlity relocation, and bike/pedestrian path installation along East
Second Street will permanently imipact a total of 0.348 acres of wetland. Construction activities will
also tcmporatﬁy impact a total of 0.054 acres of wetland. Table 2 lists each wetland area and the
calculated wetland impact at each location.

Table 2. Actes of Petmanent and Temporary Wetland Impact

Permanent Permanent Temporaty Temporaty

Impact Area (f) | Impact Area Impact Afea Impact Area
Wetland . (acres): [(i9) (actes)
1 2,000 _0:046.. 1,130 10.026
2 580 0.013 490 0.011
3 0,645 0.221 665 0.015
4 2,960 0068 | 70 0.002
TOTAL 15,185 B - ‘0;348"._ o 22,'355: 0.054

As stated above, the City of Whltc:hsh is proposing to mitigate for this permanent wetland loss
onsite and in-kind through the: expansion of the southeastetn-inost wetland within the project
boundaries. This wetland mitigation is proposed to be completed after road reconstruction is
completed and after impacting the four wetland areas. Overall, expansion of the wetland would
occur through excavation to groundwiter ot within a foot of groundwater oti both the nieith and
south sides of the existing creek, creating approximately 31,051 fi* (0.712 acres) of both scrub-shrub
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that the cotrect : 'u:re'tge of wetland WJH be ‘stabhshed Appromma_ 5 160 ft (0 118 acres) of

scrib/shrab wetland would be created and apprommately 25,890 ft*- (0 594 acres) of emergent

wetland would be created to replace the percentages of those wetland types that were impacted.
Overall, 27,414 £¢ . 629 dctes) would become created wetland north of the existing creek and 3,637
fi? (0.083. acres) wold become created wetland south of the existing creek for a total creation of
0.712 acres (Appendm 2).

C urmntly, these—areas : proposed for excavation ate dommated by non—natlve f'lculmtlvc grasses such

excavated i
feseeded with
shted tot dlsmrbancc

3.0 Goals and Objectives

The goals and objectives of the proposed mitigation activity ate to expand a section of the existing.
wetland area along the southeastern wetland within the project area to create additional wetland that

@ Bxcavating the tiorth and south sides of the existing; wetland to g:oundwatcr ot withina foot
of g:ound\mtcr to convey hydrology to current non-wetland 'm:'ls,

thi Ad]acent nelghbor s propcrty Sotne of the cxcavated thatetial will be sed to crédte these
berms, a {ough most of the excavated material will be hauled off-site.

4.0 Site Selection

The site selected for wetland mitigation is directly qd]accnt to a section of existing’ wetland at the
south east end of the pxoperty (Figure 1 and Appendix 1). The selected area is within the IOO-yeat
ﬂoodp]am and maintains litde elevational change from existing wetlands, prowdmg an easier and
'tppiopmate site'to excavate to gtoundwatet that will eonvey wetland hydrology to this dréa. T he site
is currently dominated by non-native agronomic grasses.

5.0 Practi'cabi]ity

Several attributes contribute to the practtcabxhty of this wetland rmugauon project: (1) it is accessible
usmg an existing developed paved road that is adjacent to the property; (2) the proposed mitigation
siteds dlrectly adjacent to an existing wetland, allowing for natural végetative regeneration and
cotinectivity to existing wetland hydrology, (3) thiete is little clevation diffetence bétween the wetland
and upland areas, resulting in less overall excavation of soil; (4) due to sitilar soil types| between the
existing wetland and upland aress, soil does not have to be unported (5) plant species within the
existing wetland are common and easier to find in local nurseties; and (6) some of the excavated soil
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will be kept on site to build berms to prevent water from draining onto the adjacent neighbor’s

propexty.

6.0 Mitigation Woik Plan

The proposed nntxgatlon appioach is to testore a minitum of 0.696 acres (proposal is. a:tmng to
create 0,712 acres) of emergent and scrub-shrub wetland habitat to mitigate for the 0,348 acres of
emergent ¢ and scrub-shrub wetland that will be impacted by the reconstruction of Hast Second
Street. Within the newly created wedand, native plant material will be dizéct séeded and platited with

approptiate natiye species from approved nurseries to enhance diversity and wetland function.

6.1 Maps and Drawings. Figuré 1 shows the gencral project location. Appendix 1 shows the
location of the areas of wetland impact due to road construction and Appuldlx 2 shows the
proposed atea of xmtlgated wetland eréation.

6.2 Construction Methods, Timing, and Sequence. The followirg is a general sequence of
construction:

6.2.1 Excavation

@ Maximutn construction limits will be cleatly surveyed and staked on the ground prior to

construction.

@ Using an excavator, remove existing facultative vegetation that is adjacent to the wetland
down to groundwate, approximately 1103 feet (5 feet maximumy), according to designated
dimensions (Appendix 1). Excavation should retutn wetland hydrology to this atea,
excavating to groundwater or within a foot of groundwater. The bottom of the: excavated
atea should be a telatively flat ground.

To the north thete will be a 3:1 slope that tises to the newly reconsttucted road.

Along the eastern city property boundaty, thete will be two betms, measuting 2 feet in width
and 1.4 feet in height, that will be built using excavited matesial fiom the created wetland
(Appendix 1). The notthern berm will be approximately 160 feet in length while the
southern berm will be '11)proxxm'1tely 39 feet in length. All additional soils will need to be
hauled away from the project site.

‘%’%’

6.2.2 Soil Addition

Given that alluvial land, adjacent to wetland areas 1 and 2, and Stryket silty clay loam solls, adjacent
to wetland areas 3 and 4, have developed from alluvium and fine-textured material (NRCS 2013), it
is unlikely that soil addition will be necessary at this site. Silty fines: 'md clay should be present when
the area adjacent to the wetland is excavated.

6.2. 3 Planting Strategies and Methods
@ Sciub-shrub vegetation should be planted. dmectly adjacent to the existing stream on the
north and south sides of the stream, widening the ripatian vegetation along the stream.
Most of this will be done by planting containerized material. The remaining: mitigation atea
should be seeded with emergent wetland vegetation.
@& Two berms will be consteucted along the eastern city property boundary using excavated
priatetial from the created wetlarid (Appendix 1). Alladditional soils will need to be hauled

away from the project site.
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6.2.3.1 Emesgent Vegetation

@ Dn:ect sccdmg of emcrgcnt wctland hetbacaous.='1naten
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al can be "done using some ot all of

5pemes currently present on the b1té are: not 1ecommended for re~seedmg Supplementary
species listed in Table 3, while niot cutrently present at this wetland site, are common
wetland speaes in lower I*hthe'xd V'ﬂley wetl'mds thnt also wox:k Well in revegetation

forwetland seed is in part to compensam for the hlgher seed triortal:
seed siz No ferﬂhzer 'lpphmnon is necessqry

erfietgeit & ‘etland plants cifi be 4ls6 be planted Any planted m'lterml shiovild be s atered in
at th of Planﬂqg.

& -
cont’uncmcd 1mter1a1 several times in the first month o two after plantmg if ramfall is low.

Table 3. Wetland Plant Spec;gs Recommended for Revegetauon at East’ Second Street

Emergem Magsh Plaiit Speciés

Calawagrostis canadensis.| blue-joint reedgrass tallec grass

Carpx.oranfordii. | :Crawford’s sedge ‘typical of wet meadow; shallow water and cdgcs
Carexe itricnlata ; }Jezikedfsedgc plarit in shallow water and edges ofwetland”

Elvacharss palustris:

| creeping spikerush.

sood colonizer, plant in: shallow water and edg_

A Eauisetup:

. “field horsetail

‘goad ground tover:

Gt mwacrophyllum

lagge-leaf avens

la;ge leaved wild flower

Junns balticis | Baltic rush _excellent goll stabﬂjzer Zan tolemte drought
Sceub-shiub Plant Species” '
Alnsis incana . . {.speckled : alder
| Salix bebbiana Bebb's willow
Salix; geyeriana . Geyer's willow
Crarasgns donglasii black hawthorn o
Coruus sericid redosier- ddg'wbdd” T

Emetgent Marsh Plants not

fesent at sne/but can'b

nsidered = cominen to many wetlands

Curex vesizarin iinflated séd o
Carex: pmegm:ziu imeadow sedge
woolly sedge
| tifted hairprass
Jrincus ensifolinic swordleaf rush
Jrineiis fongistylis meadow rish
Seirbus acilus hardstern bulrush
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6.6 Control of Exotic Invasive Vegetation.
- Cuttently small populations of Gary ?

6.2.3.3 Berm Area Vegetation

The berms a.long the eastern property houndary should be seeded with native upland grasses.
Suggested species to seed include Idaho fescue (Festuca idahoensis), bluebunch wheatgtass
(Psendoraegneria spicata), or blue wildtye (Ehwrtts glanens).

6.3 Water Supply and Connections to Existing Waters.

‘The rmugahon site exists within a stream and gmundwatc:: dtiven system. ‘The newly created
wetland is adjacent and will be connected to a section of existing wetland adjacent to a petérinial
creek that is permanently satutated/inundated. Wetland plants will likely only need to be wateted in
at the time. of pl'mung, as there should be ample water supply to support wetland vegctatzon

6.4 Native Vegetation Proposed for Planting.
Appropriate native wetland plants ate recommended to be planted and/ot seeded. Plant matetial
must be obtained from approved native plant nuiseties.

6.5 Allowances for Natural Vegetative Regeneration.
The proposed mitigation site is directly adjacent to an existing wetland, providing an excellent soutce
of seed for additional natural revegetation,

le), a Caregory 1 noxious weed, exist in
and adjacent to the East Second Street we 'mds These-.s ould be controlled priot to restoration.
No other noxious weed species were notéd in the area, but other non-native grasses were prevalent,
Non-native giasses ate difficult or impossible to control, and the best practice to keep then from
invading bare ground is to plant tapidly colonizing native species early and at relatively high
densities,

6.7 Elevations and Slopes.

As stated above, there is little elevationial difference between the existing wetland at the tmhgattc)n
site and the adjacent upland that would be'converted to wetland. Along each side of the existing
wetland, approximately 1 to 3 feet (maximum of 5 feet) of soil would require excavation to reach
groundwater or within a foot above groundwater, supplying wetland hydrology to the newly created
wetland (Appendix A). The bottom of the excavated area would remain relatively flat.

To the notth there will be-a 3:1 slope that rises to the newly reconstructed road. Fim]ly, there will
be two mildly steep berms, each approximately 2 feet in height, that will be built using excavated
matetial from the created wetlanid to prevent watér froin deaining onto the neighbor’s propetty
(Appendix 1): The northern berm will measure approximately 160 feet in length while the southern
berm will measure approximately 39 feet in length

6.8 Erosion Control Measutres.

Erosioni control during construction will be accomplished using standard construction best
mamgernent practices (Bl\'ﬂ)b) Silt fmcmg will be installed 4t all new road construction areas to
minimize sedimentation prior to excavation and filling. Water will be passed through the roadway
construction afea via a temporaty culvert (similar to the existing un-perched culvert).
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6.9 Site Maﬁz‘igerﬁénﬁ and Mainténance.
The site is owned, managed, and maintained by the Czty of Whitefish: Annual inspections will be
cartied out to ensure that the wetland habitat is deve loping as intended.

7.0 Petformance Standards

The mxtlganon pro]ect proposes a2:1 wetland mmgaﬂon rauo that creates cmetgcnt marsh and
toad teconstiuction. 'lhc pro]ect will be consldered successful whei the: nnuganon ared-develops
,sufﬁcxent cover of emergent 2 and scxub—shrub vegemnon in the loc'mon of the created wetland, and

t!mclude hydnc soﬂ ch’xmctetlsﬂcs ﬂdequ'lte hydrology, anda pres alence of
wethnd Ve etat ;by or before five years after disturbance.

8.0 Contingency Measutes

cy mieastites may. include the: foﬂowmg

@& ’?bupplementqi seedmg or plantmg of vegetation species that do not'successfully establish
within'the tnitigation area \mthm the monitoring penod

‘& Additional topographical modificati
gtoundwate,r flow components_

9.0 Moritorinig and Long-Terim Managesmetit

The wetland rmtxg'ttlon project along Fast Second Street will be managed and maintained by the City
of Whitefish, Annual mspectlons wﬂl bé carried ot to énsure that'the wetland habitat is developmg
as intended. Monitoring should include:

@& Overall site condition;

& Vegetation species present and overall vegetative cover;

& Obsérved probléms within the project boundaties;

& Any recommended corrective measures; and

s Site photogtaphs.

9.0.1 Monitoring Success Criteria

Monitoting will take place cach year for five years, until success critetia are met, at which time
monitoring may cease. The newly created wetland areas must meet the U.S. Army Cotps of
Efgineers 1987 Manual’s definition of a wetland as well 4s et any othet critetia outlined by the
U.S Aemy Gorps of Engineers upon review of this document. T hesé criteria ¢an often include
attainment of a cettain total vegetative covet, sutvival of a certain amount of planted material, and

’keeping cover of noxiotis weeds to 4 low petcentage.

10.0 Financial Assutances

The siteis owncd; managed, and maintained by the City of Whitefish, The landowner is tesponsible

- for ptoviding and managing mitigation funds, as well as providing for long-tetm managenient and

protection of the mitigation project.
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Appendix 1. Second Street Reconstruction: Wetland Delineation

* Map of wetland boundary and delineation plots
e Map of proposed impact to'wetland area
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Appendix 2. Second Street Reconstruction: Wetland Mitigation

e Map of proposed wetland mitigation location
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PROJECT COMPLETION REPORT FORM

This form should be completed and returned to the Corps within 60 days of completion of the
project. The Corps and USFWS have implemented this permit authorization program to save
permit applicants time and money. The return of these monitoring forms is essential to carry out
the program.

L. Corps File No. NW0-2013-01643-MTB
2. Applicant. City of Whitefish

3. Location, including any compensatory mitigation site (County and 5™ field HUC). * Cow
Creek, un-named tributary to Cow Creek and adjacent wetlands. The project is located in the
City of Whitefish in Section 32, Township 31 North, Range 21 West, Flathead County,
Montana. 8™ digit HUC - 17010210

4. Project Description. Reconstruction of 3,700 feet of East Second Street, including full
reconstruction of the street, installing a bicycle/pedestrian path along the south side of the
street and replacing the existing crossings at Cow Creek and the un-named tributary of
Cow Creek. A total of 0.348 acre of wetland would be impacted by the project along with
~120 linear feet of Cow Creek and ~120 linear feet of the un-named tributary.
Approximately 0.696 acre of wetland will be created along the eastern boundary of the
project to meet the 2:1 mitigation requirements. This will expand the adjacent, existing
wetland area.

5. Corps ProjAect Manager Duane Mitchell
6. Construction start and end dates. March 3, 2014 — November 15, 2014

7. Attach photos of habitat conditions at the project site, including any compensatory
mitigation site. (before, during and after action).

8. Projects with the following work elements must include these data (if apphcable)
a. Work cessation — Dates work ceased due to high flows.
b. Site preparation — Riparian area cleared within 150 feet of the ordinary high
water mark; upland area cleared; new impervious area created.
c. Streambank stabilization — Type and amount of materials used; project size
(one bank or two, width and linear feet).
9. Were any bull trout handled, captured, or killed as a result of this project? If yes, please
elaborate.

I certify that the project was completed in accordance with the conditions of permit

(NWO-2013-01643-MTB).

Name: Signature: Date:







, Montana Department of
o Jnvmonmentar, (Quarry

P.O.Box 200901 . Helena, MT 59620-0901 (406) 444-2544 Website: www.deg.mt.gov

Brian Schweitzer, Governor

April 20, 2012

Water Quality Certification In Accordance With Section 401 of the Clean Water Act For
The 2012 Nationwide Permits in Montana

A. Certification

DEQ is granting Section 401 Water Quality Certification (certification) for Nationwide Permits
1,2, 4-11, 15-22, 24-25, 28-36, 38-44 and 46-50 with the general conditions in part D. below.

B. Special Conditions for Specific Nationwide Permits

1) DEQ is granting certification for Nationwide Permits #3, #14, and #23 with the general
conditions in part D. below and the following condition: DEQ Water Protection Bureau —
Discharge Permitting Program must be notified by the permittee within 48 hours of
commencement of the regulated activity. Notification must be sent to
WPBPublicNotices@mit.gov or fax (406) 444-1374 Attention Water Protection Bureau.
Notification shall include at minimum (a) the permittee name, (b) the project name, (¢) the
Nationwide Permit used and Army Corp. of Engineers file number for the project, (d) the
Township, Range and Section, and (e) the project or regulated activity location in decimal
latitude and longitude to the millionth degree (six significant figures to the right of the decimal
point).

2) DEQ is granting certification of Nationwide Permit #12 (utility line activities) with the general
conditions in part D. below for projects where a static or vibratory plow is used. For all other
projects that qualify under this Nationwide Permit, DEQ denies certification.

3) DEQ is granting certification of Nationwide Permit #13 (bank stabilization), Nationwide
Permit #37 (emergency watershed protection and rehabilitation), and Nationwide Permit #45
(repair of uplands damaged by discrete events) with the general conditions in part D. below for
all projects equal to or less than 300 feet in length.

C. Denial
DEQ denies certification for Nationwide Permit #27 (stream and wetland restoration),

Nationwide Permit #51 (land based renewable energy generation facilities), and Nationwide
Permit #52 (water based energy renewable energy generation facilities).




D. General Conditions for Nationwide Permits

The following general conditions apply to all certified Nationwide Permits as provided in A and
B above.

1) This certification does not authorize the placement or construction of septic/leach/stormwater
systems or other sewage treatment facilities in wetlands. :

2) This certification does not authorize construction of dams, except for aquatic restoration
projects and temporary dams associated with construction activity.

3) This certification requires that materials used in stream bank or shore stabilization projects
adhere to the Montana Department of Environmental Quality’s December 5, 2000 guidelines for
materials for stream bank stabilization (also attached). Tires may not be used to stabilize any
banks or shores in state waters.

4) This certification requires that all equipment be inspected for oil, gas, diesel, anti-freeze,
hydraulic fluid and other petroleum leaks. Equipment cannot continue operating in or near the
water if a leak is discovered. All such leaks will be properly repaired prior to equipment being
allowed on the project. Leaks that occur after the equipment is moved to the project site will be
fixed that same day or the next day or be removed from the project area. If equipment is to be
operated in or near water, a spill containment kit shall be available at the project site.

5) This certification requires that all permittees shall, to the maximum extent practicable,
incorporate and construct design features that eliminate bridge deck run-off containing sediment,
salt, or other pollutants from discharging directly into state water. To the extent practicable,
bridge deck discharge, should be directed to a detention basin of unspecified size prior fo
discharge into state waters. :

6) This certification requires that riprap projects, to the extent practicable, avoid the use of
geotextile fabric as riprap underlayment. To the extent practicable, riprap voids shall incorporate
approximately 30-50% fines/soil and viable plant material and/or root-stock. (A technique
specification example is available upon request).



~ Policy on Streambank Stabilization

This policy outlines the guidelines for approved materials to be used for streambank stabilization
in Montana. This policy and a draft Environment Assessment were provided to the public for
comment via public notice MT-00-10 issued September 18, 2000. Comments were accepted until
October 17, 2000. The draft Environmental Assessment is adopted as the final Environmental
Assessment with the Responses to Comments incorporated.

Signed into policy 12/05/00 by Bonnie Lovelace, Chief, Water Protection Bureau and 12/06/00
by Jan Sensibaugh, Administrator, Permitting & Compliance Division.

For answers to questions or copies of the Response to Comments by mail or e-mail, contact
Marilyn Pelo, Water Protection Bureau, at (406) 444-0574 or mpelo@state.mt.us.

GUIDELINES FOR MATERIALS FOR STREAMBANK STABILIZATION

The following guidelines represent the efforts of a work group composed of Conservation District
representatives, natural resource consultants, environmental interests, and state and federal regulatory
agencies. They are suggested by the Montana Department of Environmental Quality and not necessarily
endorsed by all the work group members. These guidelines are only for use in areas where the use of
high- density, angular rock is not practicable. (The term “practicable” means available and capable of
being done after taking into consideration cost, existing technology, and logistics in light of overall
project purposes [40 CFR 230.3(q)]). Sandstone or broken concrete may be acceptable alternatives to
high-density, angular rock in certain situations, although local regulation may prohibit their use. The use
of any river training device/structure may directly or cumulatively alter the ecology of Montana rivers and
streams. Cumulative impact considerations may preclude the use of any river training device.

Bank stabilization projects are sometimes authorized under the following jurisdictions: Local
Conservation District — Natural Streambed & Land Conservation Act (310); Montana Department of Fish
Wildlife and Parks — Stream Protection Act (SPA124); County Floodplain Administrator — Floodplain
Permit; U.S. Army Corps of Engineers — Section 404/10 Permit; Montana Department of Environmental
Quality — 75-5-318, MCA Authorization; Montana Department of Natural Resources and Conservation —
Navigable Rivers Land Use License/Easement.

The following optional design concepts should be considered in conjunctlon thh the guidelines to
minimize environmental/aesthetic concerns:
e Utilize rock only in the lower* portion or toe of the riprap with woody structures/features,

biodegradable fabric, etc. in the upper* portions.
* The elevation at which the mean annual flow occurs is the division between “upper” and “lower.”

e Incorporate soil in the upper portions of the project with appropriate woody (usually willow)
plantings as near average water elevations as possible and herbaceous plantings elsewhere.

» Provide a temporary or permanent buffer strip (streamside area where protection promotes growth
and sustenance of woody vegetation) along the project length to provide for vegetation stability where
grazing or recreational use may impact plant growth.

* Preferably, plantings should be on slopes of 3:1 or flatter and irrigated, if possible.

( Note: Numerous documents with more detailed information are available. Contact the Natural Resource
Conservation Service or the Department of Natural Resources and Conservation for their “Stream Project
Manual.”)



COMPLIANCE CERTIFICATION

Project: (Please attach copy of the completed “Joint Application for Proposed Work in Montana’s
Streams, Wetlands, Floodplains, and Other Water Bodies.”) A

Upon completion of project activity, sign this certificate and return it to the following address:

Montana Department of Environmental Quality

Permitting & Compliance Division/Water Protection Bureau
Box 200901

Helena, MT 59620-0901

Please answer the following questions:
1. What is the source of the concrete rubble?
2. ‘What is the type of concrete rubble (curb/gutter, foundation, etc.)?
3. What was the cost of the rubble?
(The recipient of the rubble cannot be compensated for accepting the rubble without a landfill

license.)-

I hereby certify that the project work performed is in compliance with all applicable permits and in
compliance with the “Guidelines for Materials for Streambank Stabilization.”

Signature of Project Owner Date

I'hereby certify that I provided the concrete rubble used in the project and that I did not compensate the
" owner for accepting the rubble.

Signature of Concrete Rubble Provider Date
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Nationwide Permit 14

Linear Transportation Projects

Activities required for the construction, expansion, modification, or improvement of linear transportation projects
(e.g., roads, highways, railways, trails, airport runways, and taxiways) in waters of the United States. For linear
transportation projects in non-tidal waters, the discharge cannot cause the loss of greater than 1/2-acre of waters of
the United States. For linear transportation projects in tidal waters, the discharge cannot cause the loss of greater
than 1/3-acre of waters of the United States. Any stream channel modification, including bank stabilization, is
limited to the minimum necessary to construct or protect the linear transportation project; such modifications must
be in the immediate vicinity of the project.

This NWP also authorizes temporary structures, fills, and work necessary to construct the linear
transportation project. Appropriate measures must be taken to maintain normal downstream flows and minimize
flooding to the maximum extent practicable, when temporary structures, work, and discharges, including
cofferdams, are necessary for construction activities, access fills, or dewatering of construction sites. Temporary fills
must consist of materials, and be placed in a manner, that will not be eroded by expected high flows. Temporary fills
nust be removed in their entirety and the affected areas returned to pre-construction elevations. The areas affected
by temporary fills must be revegetated, as appropriate.

This NWP cannot be used to authorize non-linear features commonly associated with transportation
projects, such as vehicle maintenance or storage buildings, parking lots, train stations, or aircraft hangars.

Notification: The permittee must submit a pre-construction notification to the district engineer prior to
- commencing the activity it (1) the loss of waters of the United States exceeds 1/10-acre; or (2) there is a discharge
in a special aquatic site, including wetlands.

(Sections 10 and 404)

Note: Some discharges for the construction of farm roads or forest roads, or temporary roads for moving

mining equipment, may qualify for an exemption under Section 404(f) of the Clean Water Act (see 33 CFR 323.4).

Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the following general
conditions, as applicable, in addition to any regional or case-specific conditions imposed by the division engineer or
district engineer.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or otherwise,
must be installed and maintained at the permittee's expense on authorized facilities in navigable waters of the United
States. !

(c) The permittee understands and agrees that, if future operations by the United States require the removal,
relocation, or other alteration, of the structure or work herein authorized, or if, in the opinion of the Secretary of the
Army or his authorized representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from the Corps of Engineers, to
remove, relocate, or alter the structural work or obstructions caused thereby, without expense to the United States.
No claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of
those species of aquatic life indigenous to the waterbody, including those species that normally migrate through the
area, unless the activity's primary purpose is to impound water. All permanent and temporary crossings of
waterbodies shall be suitably culverted, brldged or otherwise designed and constructed to maintain low ﬂows to
sustain the movement of those aquatic species.
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3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the
maximum extent practicable. Activities that result in the physical destruction (e.g., through excavation, fill, or
downstream smothering by substantial turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas
for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity
is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a shellfish seeding or habitat
restoration activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.).
Material used for construction or discharged must be free from toxic pollutants in toxic amounts (see Section 307 of
the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except
where the activity is for the repair or improvement of public water supply intake structures or adjacent bank
stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse effects
to the aquatic system due to accelerating the passage of water, and/or restricting its flow must be minimized to the
maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction course,
condition, capacity, and location of open waters must be maintained for each activity, including stream
channelization and storm water management activities, except as provided below. The activity must be constructed
to withstand expected high flows. The activity must not restrict or impede the passage of normal or high flows,
unless the primary purpose of the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the aquatic environment (e.g.,
stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state
or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other
measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and
maintained in effective operating condition during construction, and all exposed soil and other fills, as well as any
work below the ordinary high water mark or high tide line, must be permanently stabilized at the earliest practicable
date. Permittees are encouraged to perform work within waters of the United States during periods of low-flow or
no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the affected areas
returned to pre-construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as any
activity-specific conditions added by the district engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project. The same NWP
cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible inclusion in the system while
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the river is in an official study status, unless the appropriate Federal agency with direct management responsibility
for such river, has determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study status. Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency responsible for the designated Wild and Scenic River or study river (e.g., National
Park Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service).

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not limited
to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or
indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed for such
designation, as identified under the Federal Endangered Species Act (ESA), or which will directly or indirectly
destroy or adversely modify the critical habitat of such species. No activity is authorized under any NWP which
“may affect” a listed species or critical habitat, unless Section 7 consultation addressing the effects of the proposed
activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the requirements of the ESA.
Federal permittees must provide the district engineer with the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will review the documentation and determine whether it is sufficient
to address ESA. compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if any listed
species or designated critical habitat might be affected or is in the vicinity of the project, or if the project is located
in designated critical habitat, and shall not begin work on the activity until notified by the district engineer that the
requirements of the ESA have been satisfied and that the activity is authorized For activities that might affect
Federally-listed endangered or threatened species or designated critical habitat, the pre-construction notification
must include the name(s) of the endangered or threatened species that might be affected by the proposed work or
that utilize the designated critical habitat that might be affected by the proposed work. The district engineer will
determine whether the proposed activity “may affect” or will have “no effect” to listed species and designated
critical habitat and will notify the non-Federal applicant of the Corps’ determination within 45 days of receipt of a
complete pre-construction notification. In cases where the non-Federal applicant has identified listed species or
critical habitat that might be affected or is in the vicinity of the project, and has so notified the Corps, the applicant
shall not begin work until the Corps has provided notification the proposed activities will have “no effect” on listed
species or critical habitat, or until Section 7 consultation has been completed. If the non-Federal applicant has not
heard back from the Corps within 45 days, the applicant must still wait for notification from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the district engineer may add
species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or endangered
species as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10 Permit, a
Biological Opinion with “incidental take” provisions, etc.) from the U.S. FWS or the NMFS, The Endangered
Species Act prohibits any person subject to the jurisdiction of the United States to take a listed species, where "take"
means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such
conduct. The word “harm” in the definition of “take"” means an act which actually kills or injures wildlife. Such an
act may inclide significant habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding or sheltering.

(f) Information on the location of threatened and endangered species and their critical habitat can be
obtained directly from the offices of the U.S. FWS and NMFS or their world wide web pages at
http:/fwww.fws.gov/ or htip://www.fws.gov/ipac and http://www.noaa.gov/fisheries.html respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for obtaining any “take”
permits required under the U.S. Fish and Wildlife Service’s regulations governing compliance with the Migratory
Bird Treaty Act or the Bald and Golden Eagle Protection Act. The permittee should contact the appropriate local
office of the U.S. Fish and Wildlife Service to determine if such “take” permits are required for a particular activity.

20. Historic Properties. (2) In cases where the district engineer determines that the activity may affect
properties listed, or eligible for listing, in the National Register of Historic Places, the activity is not authorized, until
the requirements of Section 106 of the National Historic Preservation Act (NHPA) have been satisfied.
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(b) Federal permittees should follow their own procedures for complying with the requirements of Section
106 of the National Historic Preservation Act. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements. The district engineer will review the
documentation and determine whether it is sufficient to address section 106 compliance for the NWP activity, or
whether additional section 106 consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if the
authorized activity may have the potential to cause effects to any historic properties listed on, determined to be
eligible for listing on, or potentially eligible for listing on the National Register of Historic Places, including
previously unidentified properties. For such activities, the pre-construction notification must state which historic
properties may be affected by the proposed work or include a vicinity map indicating the location of the historic
properties or the potential for the presence of historic properties. Assistance regarding information on the location of
or potential for the presence of historic resources can be sought from the State Historic Preservation Officer or
Tribal Historic Preservation Officer, as appropriate, and the National Register of Historic Places (see 33 CFR
330.4(g)). When reviewing pre-construction notifications, district engineers will comply with the current procedures
for addressing the requirements of Section 106 of the National Historic Preservation Act. The district engineer shall
make a reasonable and good faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field investigation, and field survey. Based on
the information submitted and these efforts, the district engineer shall determine whether the proposed activity has
the potential to cause an effect on the historic properties. Where the non-Federal applicant has identified historic
properties on which the activity may have the potential to cause effects and so notified the Corps, the non-Federal
applicant shall not begin the activity until notified by the district engineer either that the activity has no potential to
cause effects or that consultation under Section 106 of the NHPA lias been completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt of a complete pre-
construction notification whether NHPA Section 106 consultation is required. Section 106 consultation is not
required when the Corps determines that the activity does not have the potential to cause effects on historic
propemes (see 36 CFR §800.3(a)). If NHPA section 106 consultation is required and will occur, the district
engineer will notify the non-Federal applicant that he or she cannot begin work until Section 106 consultation is
completed. If the non-Federal applicant has not heard back from the Corps within 45 days, the applicant must still
wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C. 470h-2(k)) prevents
the Corps from granting a permit or other assistance to an applicant who, with intent to avoid the requirements of
Section 106 of the NHPA, has intentionally significantly adversely affected a historic property to which the permit
would relate, or having legal power to prevent it, allowed such significant adverse effect to occur, unless the Corps,
after consultation with the Advisory Council on Historic Preservation (ACHP), determines that circumstances justify
granting such assistance despite the adverse effect created or permitted by the applicant. If circumstances justify
granting the assistance, the Corps is required to notify the ACHP and provide documentation specifying the
circumstances, the degree of damage to the integrity of any historic properties affected, and proposed mitigation.
This documentation must include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if
the undertaking occurs on or affects historic properties on tribal lands or affects properties of interest to those tribes,
and other parties known to have a legitimate interest in the impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any previously unknown
historic, cultural or archeological remains and artifacts while accomplishing the activity authorized by this permit,

you must immediately notify the district engineer of what you have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required coordination has been
completed. The district engineer will initiate the Federal, Tribal and state coordination required to determine if the
items or remains warrant a recovery effort or if the site is eligible for listing in the National Register of Historic
Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer may designate,
after notice and opportunity for public comment, additional waters officially designated by a state as having
particular environmental or ecological significance, such as outstanding national resource waters or state natural
heritage sites. The district engineer may also designate additional critical resource waters after notice and
opportunity for public comment.
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(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7,
12, 14, 16, 17,21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for any activity within, or directly affecting,
critical resource waters, including wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38, notification is required
in accordance with general condition 31, for any activity proposed in the designated critical resource waters
including wetlands adjacent to those waters. The district engineer may authorize activities under these NWPs only
after it is determined that the impacts to the critical resource waters will be no more than minimal.

23. Mitigation. The district engineer will consider the following factors when determining appropriate and
practicable mitigation necessary to ensure that adverse effects on the aquatic environment are minimal:

(2) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary
and permanent, to waters of the United States to the maximum extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for resource
losses) will be required to the extent necessary to ensure that the adverse effects to the aquatic environment are
minimal.

(¢) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland losses that
exceed 1/10-acre and require pre-construction notification, unless the district engineer determines in writing that
either some other form of mitigation would be more environmentally appropriate or the adverse effects of the
proposed activity are minimal, and provides a project-specific waiver of this requirement. For wetland losses of
1/10-acre or less that require pre-construction notification, the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results in minimal adverse effects on the
aquatic environment. Compensatory mitigation projects provided to offset losses of aquatic resources must comply
with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory mitigation option if
compensatory mitigation is necessary to ensure that the activity results in minimal adverse effects on the aquatic
environment.

(2) Since the likelihood of success is greater and the impacts to potentially valuable uplands are reduced,
wetland restoration should be the first compensatory mitigation option considered.

(3) If permittee-responsible mitigation is the proposed option, the prospective permittee is responsible for
submitting a mitigation plan. A conceptual or detailed mitigation plan may be used by the district engineer to make
the decision on the NWP verification request, but a final mitigation plan that addresses the applicable requirements
of 33 CFR 332.4(c)(2) — (14) must be approved by the district engineer before the permittee begins work in waters
of the United States, unless the district engineer determines that prior approval of the final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory mitigation (see 33 CFR
332.3(k)(3)).

(4) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan only needs
to address the baseline conditions at the impact site and the number of credits to be provided.

(5) Compensatory mitigation requirements (e.g., resource type and amount to be provided as compensatory
mitigation, site protection, ecological performance standards, monitoring requirements) may be addressed through
conditions added to the NWP authorization, instead of components of a compensatory mitigation plan.

(d) For losses of streams or other open waters that require pre-construction notification, the district
engineer may require compensatory mitigation, such as stream rehabilitation, enhancement, or preservation, to
ensure that the activity results in minimal adverse effects on the aquatic environment.

(e) Compensatory mitigation will not be used to increase the acreage losses allowed by the acreage limits of
the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it cannot be used to authorize any project
resulting in the loss of greater than 1/2-acre of waters of the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters. However, compensatory mitigation can and should be
used, as necessary, to ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters will normally
include a requirement for the restoration or establishment, maintenance, and legal protection (e.g., conservation
easements) of riparian areas next to open waters. In some cases, riparian areas may be the only compensatory
mitigation required. Riparian areas should consist of native species. The width of the required riparian area will
address documented water quality or aquatic habitat loss concerns. Normally, the rlpanan area will be 25 to 50 feet
wide on each side of the stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to establish a riparian area on both sides of a
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stream, or if the waterbody is a lake or coastal waters, then restoring or establishing a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the project site, the district
engineer will determine the appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation)
based on what is best for the aquatic environment on a watershed basis. In cases where riparian areas are determined
to be the most appropriate form of compensatory mitigation, the district engineer may waive or reduce the
requirement to provide wetland compensatory mitigation for wetland losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate permittee-
responsible mitigation. For activities resulting in the 10ss of marine or estuarine resources, permittee-responsible
compensatory mitigation may be environmentally preferable if there are no mitigation banks or in-lieu fee programs
in the area that have marine or estuarine credits available for sale or transfer to the permittee. For permittee-
responsible mitigation, the special conditions of the NWP verification must clearly indicate the party or parties
responsible for the implementation and performance of the compensatory mitigation project, and, if required, its
long-term management.

(h) Where certain functions and services of waters of the United States are permanently adversely affected,
such as the conversion of a forested or scrub-shrub wetland to a herbaceous wetland in a permanently maintained
utility line right-of-way, mitigation may be required to reduce the adverse effects of the project to the minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are safely designed,
the district engineer may require non-Federal applicants to demonstrate that the structures comply with established
state dam safety criteria or have been designed by qualified persons. The district engineer may also require
documentation that the design has been independently reviewed by similarly qualified persons, and appropriate
modifications made to ensure safety.

25, Water Quality. Where States and authorized Tribes, or EPA where applicable, have not previously
certified compliance of an NWP with CWA Section 401, individual 401 Water Quality Certification must be
obtained or waived (see 33 CFR 330.4(c)). The district engineer or State or Tribe may require additional water
quality management measures to ensure that the authorized activity does not result in more than minimal
degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously received a state
coastal zone management consistency concurtence, an individual state coastal zone management consistency
concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 330.4(d)). The district
engineer or a State may require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that
may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with any case specific conditions added
by the Corps or by the state, Indian Tribe, or U.S. EPA in its section 401 Water Quality Certification, or by the state
in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete
project is prohibited, except when the acreage loss of waters of the United States authorized by the NWPs does not
exceed the acreage limit of the NWP with the highest specified acreage limit. For example, if a road crossing over
tidal waters is constructed under NWP 14, with associated bank stabilization authorized by NWP 13, the maximum
acreage loss of waters of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a
nationwide permit verification, the permittee may transfer the nationwide permit verification to the new owner by
submitting a letter to the appropriate Corps district office to validate the transfer. A copy of the nationwide permit
verification must be attached to the letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at the time the
property is transferred, the terms and conditions of this nationwide permit, including any special conditions, will
continue to be binding on the new owner(s) of the property. To validate the transfer of this nationwide permit and
the associated liabilities associated with compliance with its terms and conditions, have the transferee sign and date
below.”
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(Transferee) -

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter from the Corps
_must provide a signed certification documenting completion of the authorized activity and any required
compensatory mitigation. The success of any required permittee-responsible mitigation, including the achievement
of ecological performance standards, will be addressed separately by the district engineer. The Corps will provide
the permittee the certification document with the NWP verification letter. The certification document will include:

(2) A statement that the authorized work was done in accordance with the NWP authorization, including
any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was completed in
accordance with the permit conditions. If credits from a mitigation bank or in-lieu fee program are used to satisfy the
compensatory mitigation requirements, the certification must include the documentation required by 33 CFR
332.3(1)(3) to confirm that the permittee secured the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

31. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective
permittee must notify the district engineer by submitting a pre-construction notification (PCN) as early as possible.
The district engineer must determine if the PCN is complete within 45 calendar days of the date of receipt and, if the
PCN is determined to be incomplete, notify the prospective permittee within that 45 day period to request the
additional information necessary to make the PCN complete. The request must specify the information needed to
make the PCN complete. As a general rule, district engineers will request additional information necessary to make
the PCN complete only once. However, if the prospective permittee does not provide all of the requested
information, then the district engineer will notify the prospective permittee that the PCN is still incomplete and the
PCN review process will not commence until all of the requested information has been received by the district
engineer. The prospective permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed under the NWP
with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN and the
prospective permittee has not received written notice from the district or division engineer. However, if the
permittee was required to notify the Corps pursuant to general condition 18 that listed species or critical habitat
might be affected or in the vicinity of the project, or to notify the Corps pursuant to general condition 20 that the
activity may have the potential to cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that there is “no effect” on listed species or “no potential to cause
effects” on historic properties, or that any consultation required under Section 7 of the Endangered Species Act (see
33 CFR 330.4(f)) and/or Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) has been
completed. Also, work cannot begin under NWPs 21, 49, or 50 until the permittee has received written approval
from the Corps. If the proposed activity requires a written waiver to exceed specified limits of an NWP, the
permittee may not begin the activity until the district engineer issues the waiver. If the district or division engineer
notifies the permittee in writing that an individual permit is required within 45 calendar days of receipt of a complete
PCN, the permittee cannot begin the activity until an individual permit has been obtained. Subsequently, the
permittee’s right to proceed under the NWP may be modified, suspended, or revoked only in accordance with the
procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the following
information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Location of the proposed project;

(3) A description of the proposed project; the project’s purpose; direct and indirect adverse environmental
effects the project would cause, including the anticipated amount of loss of water of the United States expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any part of the proposed project or
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any related activity. The description should be sufficiently detailed to allow the district engineer to determine that
the adverse effects of the project will be minimal and to determine the need for compensatory mitigation. Sketches
should be provided when necessary to show that the activity complies with the terms of the NWP. (Sketches usually
clarify the project and when provided results in a quicker decision. Sketches should contain sufficient detail to
provide an illustrative description of the proposed activity (e.g., a conceptual plan), but do not need to be detailed
engineering plans); )

(4) The PCN must include a delineation of wetlands, other special aquatic sites, and other waters, such as
lakes and ponds, and perennial, intermittent, and ephemeral streams, on the project site. Wetland delineations must
be prepared in accordance with the current method required by the Corps. The permittee may ask the Corps to
delineate the special aquatic sites and other waters on the project site, but there may be a delay if the Corps does the
delineation, especially if the project site is large or contains many waters of the United States. Furthermore, the 45
day period will not start until the delineation has been submitted to or completed by the Corps, as appropriate;

(5) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and a PCN is
required, the prospective permittee must submit a statement describing how the mitigation requirement will be
satisfied, or explaining why the adverse effects are minimal and why compensatory mitigation should not be
required. As an alternative, the prospective permittec may submit a conceptual or detailed mitigation plan.

(6) If any listed species or designated critical habitat might be affected or is in the vicinity of the project, or
if the project is located in designated critical habitat, for non-Federal applicants the PCN must include the name(s)
of those endangered or threatened species that might be affected by the proposed work or utilize the designated
critical habitat that may be affected by the proposed work. Federal applicants must provide documentation
demonstrating compliance with the Endangered Species Act; and

(7) For an activity that may affect a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, for non-Federal applicants the PCN must
state which historic property may be affected by the proposed work or include a vicinity map indicating the location
of the historic property. Federal applicants must provide documentation demonstrating compliance with Section 106
of the National Historic Preservation Act.

(c) Form of Pre-Construction Notification: The standard individual permit application form (Form ENG
4345) may be used, but the completed application form must clearly indicate that it is a PCN and must include all of
the information required in paragraphs (b)(1) through (7) of this general condition. A letter containing the required
information may also be used. .

(d) Agency Coordination: (1) The district engineer will consider any comments from Federal and state
agencies concerning the proposed activity’s compliance with the terms and conditions of the NWPs and the need for
mitigation to reduce the project’s adverse environmental effects to a minimal level.

(2) For all NWP activities that require pre-construction notification and result in the loss of greater than
1/2-acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52 activities that require pre-
construction notification and will result in the loss of greater than 300 linear feet of stream bed, and for alt NWP 48
activities that require pre-construction notification, the district engineer will immediately provide (e.g., via e-mail,
facsimile transmission, overnight mail, or other expeditious manner) a copy of the complete PCN to the appropriate
Federal or state offices (U.S. FWS, state natural resource or water quality agency, EPA, State Historic Preservation
Officer (SHPO) or Tribal Historic Preservation Office (THPO), and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies will have 10 calendar days from the date the material is transmitted to telephone or fax the
district engineer notice that they intend to provide substantive, site-specific comments. The comments must explain
why the agency believes the adverse effects will be more than minimal. If so contacted by an agency, the district
engineer will wait an additional 15 calendar days before making a decision on the pre-construction notification. The
district engineer will fully consider agency comments received within the specified time frame concerning the
proposed activity’s compliance with the terms and conditions of the NWPs, including the need for mitigation to
ensure the net adverse environmental effects to the aquatic environment of the proposed activity are minimal. The
district engineer will provide no response to the resource agency, except as provided below. The district engineer
will indicate in the administrative record associated with each pre-construction notification that the resource agencies’
concerns were considered. For NWP 37, the emergency watershed protection and rehabilitation activity may proceed
immediately in cases where there is an unacceptable hazard to life or a significant loss of property or economic
hardship will occur. The district engineer will consider any comments received to decide whether the NWP 37
authorization should be modified, suspended, or revoked in accordance with the procedures at 33 CFR 330.5.
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(3) In cases of where the prospective permittee is not a Federal agency, the district engineer will provide a
response to NMFS within 30 calendar days of receipt of any Essential Fish Habitat conservation recommendations,
as required by Section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to provide the Corps with either electronic files or multiple copies of pre-
construction notifications to expedite agency coordination.

Further Information

1. District Engineers have authority to determine if an activity complies with the terms and conditions of an
NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits, approvals, or authorizations
required by law. )

3. NWPs do not grant any property rights or exclusive privileges.

4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.
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2012 Nationwide Permits
Regional Conditions
- Omabha District
State of Montana

The following Nationwide Permit regional conditions will be used in the State of Montana. Regional conditions are
placed on Nationwide Permits to ensure projects result in less than minimal adverse nnpacts to the aquatic
environment and to address local resources concerns.

Wetlands Classified as Peatlands — Revoked for Use

All Nationwide Permits, with the exception of 3, 5, 6, 20, 27, 32, and 38, are revoked for use in peatlands in
Montana.

“Peatlands” are waterlogged areas with a surface accumulation of peat (organic matter) 30 centimeters (12 inches)
or more thick. Any type of peat-covered terrain, including fens, bogs, and muskegs, are all peatlands

Wetlands Classified as Peatlands — Pre-construction Notification Requirement

For Nationwide Permits 3, 5, 6, 20, 27, 32, and 38 permittees must notify the Corps in accordance with General
Condition No. 31 (Notification) prior to initiating any regulated activity impacting peatlands in Montana.

Waters Adjacent to Natural Springs — Pre-construction Notification Requirement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) for regulated activities located within 100 feet of the water source in natural spring areas in Montana.

For purposes of this condition, a spring is defined as any location where there is groundwater flow emanating from a

distinct point. Springs do not include seeps or other groundwater discharge areas where there is no distinct point
source.

Riffle and Pool Complexes — Pre-construction Notification Requirement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) prior to initiating any regulated activity involving the discharge of dredge or fill material into riffle
and pool complexes.

Riffle and pool complexes are special aquatic sites and sometimes characterize steep gradient sections of streams.
The rapid movement of water over a coarse substrate in riffles results in a rough flow, a turbulent surface, and high
dissolved oxygen levels in the water. Pools are deeper areas adjacent to riffles and are characterized by slower
stream velocities, a smooth water surface, and finer substrate material.

Scrub-Shrub and Forested Wetlands — Pre-construction Notification Requirement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) prior to initiating any regulated activity involving the discharge of dredge or fill material into scrub-
shrub and/or forested wetlands.
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Forested wetlands are characterized by woody vegetation that is 20 feet tall or taller and normally possess an
overstory of trees and an understory of young trees or shrubs and an herbaceous layer. Scrub-shrub wetlands
include areas dominated by wood vegetation that is less than 20 feet tall including true shrubs, young trees, and trees
or shrubs that are small or stunted because of environmental conditions.

Yellowstone River (including the Special River Management Zone) — Pre-construction Notification
Requirement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) for regulated activities within the Yellowstone River and impoundments.

Milk River, Missouri River, Bitterroot River, Clark Fork River (tributary to the Columbia River), the
Flathead River above Flathead Lake,_ and Flathead Lake — Pre-construction Notification Requiljement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) for regulated activities in these waterways and their impoundments.

Indian Reservations in Montana — Pre-construction Notification Requirement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31 (
Notification) for regulated activities within the boundaries of any Indian Reservation in Montana.

Channel Straightening and Relocation Activities — Pre-construction Notification Requirement

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) prior to straightening, relocating and/or shortening an existing perennial stream channel. For all
nationwide permits, except NWP 27, the total channel length reduction for all ephemeral, intermittent or perennial
channels must be less than 100 feet. This requirement may be waived by the Corps for impacts to man-made
ditches, canals or conveyances on a case-specific basis.

Bank and Shoreline Stabilization Activities (except activities located in the Special River Management Zone
of the upper Yellowstone River) — Pre-construction Notification Requirement.

For all Nationwide Permits, permittees must notify the Corps in accordance with General Condition No. 31
(Notification) prior to initiating any non-bioengineered bank stabilization activity involving all new bank or
shoreline stabilization, including activities extending the length of previously stabilized areas. The following
additional requirements apply to all bank and shoreline stabilization for all Nationwide Permits:

For bank revetments such as riprap, root wads, rock or log toes, or any bioengineered revetment, a. through
c. apply:

a. The revetment must conform to the existing bankline.

b. The revetment must not extend above the elevation of the existing top of the bank (i.e., no new levees).

c. The revetment must not wholly or partially block flows from entering a side channel or an overflow
channel. '

For bank stabilization structures that project into the stream, such as weirs, barbs or vanes, d. through i.
apply:

d .The bank-end of the structure can be no higher than the ordinary high water mark.
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e. The top of the structure must dectease in elevation as it extends away from the bank.

f. The structure must angle upstream from the bank.

g. The structure must be keyed into the bed and the bank.

h. The structure must not wholly or partially block flows from entering a side channel or an n overflow
channel.

i. The structure cannot extend out more than 25% of the bankfull channel width from the existing bank.

For the purposes of this condition, bioengineering is defined as bank stabilization methods utilizing
predominantly live and/or dead vegetation. Bioengineering can sometimes include minor amounts of soil, rock,
and/or large dead wood.

Special River Management Zone of the Upper Yellowstone River — Bank Stabilization Activities - All
Nationwide Permits

For bank stabilization activities associated with any Nationwide Permit, including maintenance of bank
stabilization, the following apply:

For bank revetments such as riprap, root wads or any bioengineered revetment, a. through e. apply:

a. Revetments must conform to the existing eroded or eroding bankline, unless such work
is determined by the Corps to be biologically or geomorphically beneficial for the upper Yellowstone River.

b. Revetment slopes must be flatter than the angle of repose for the selected revetment material. For
example, rock riprap normally needs to be placed on a slope flatter than 1.5H:1V (1.5 Horizontal to 1 Vertical).

c. Revetments are only permittable under Nationwide Permits if they are parallel to and near the lateral
boundaries of the Special River Management Zone. -

d. Revetments must not extend above the elevation of the adjacent natural bank height (i.e., no new levees).

e. Revetments must not wholly or partially block flows from entering a side channel, secondary channel, or
an overflow channel, unless such work is determined by the Corps to be necessary for maintaining or restoring the
geomorphic integrity of the upper Yellowstone River.

For bank stabilization structures that project into the stream, such as weirs, barbs, hard points, or vanes, f.
through k. apply:

f. Bank stabilization structures must not wholly or partially block flows from entering a side channel,
secondary channel, or an overflow channel, unless such work is determined by the Cotps to be necessary for
maintaining or restoring the geomorphic integrity of the upper Yellowstone River.

g. Bank stabilization structures are only permittable under Nationwide Permits if they result in an effective
bankline that is approximately paralle] to and near the lateral boundaries of the Channel Migration Zone.

h. Bank stabilization structures must be keyed into the bank far enough to prevent flanking.

i. Bank stabilization structures cannot occupy more than 10% of the bankfull channel area. Bankfull ‘
channel area pertains to the specific primary or secondary channel in question, and is not the aggregate channel area
of all primary and secondary channels in multi-channel reaches.

j. Bank stabilization structures must not present hazardous obstructions to boating, floating, or other river
uses.

k. Bank stabilization structures that are low in elevation, project only a short distance out from the bank,
and angle upstream are more likely to qualify for Nationwide Permits because they typically result in less adverse
impact on aquatic resources than structures that are tall, long, and point downstream.
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Special River Management Zone of the Upper Yellowstone River - Sediment Management — All Nationwide
Permits

Sediment removal is allowable only to maintain function of existing facilities and structures, or as necessary to
maintain or restore the geomorphic integrity of the upper Yellowstone River. Diversion or removal of sediment or
alluvium from the river channel and adjacent wetlands for other purposes is not allowed in the Special River
Management Zone (SRMZ) under a Nationwide Permit. Examples of sediment diversion or removal not allowed
under a Nationwide Permit include hydraulic dredging and mining and mechanical excavation to obtain aggregate, fill
material, or minerals, including gold. Processing of material for the purpose of obtaining select minerals or a specific
gradation of material, where only a portion of the sediment or alluvium is removed and the remainder returned to the
SRMZ, is not allowed under a Nationwide Permit in the SRMZ.

Special River Management Zone of the Upper Yellowstone River — Dams — All Nationwide Permits

New dams, diversions, and/or impoundments are not authorized under a Nationwide Permit in the Special River
Management Zone. These projects typically have more than minimal adverse impacts and must be reviewed under
standard (individual) permit procedures.

Special River Management Zone of the Upper Yellowstone River - Constructed Ponds and Stream Channels
— All Nationwide Permits

Construction of ponds and new artificial stream channels is prohibited under a Nationwide Permit in the Special
River Management Zone, unless they are necessary and appropriate elements of a stream or wetland restoration
project.

Special River Management Zone of the Upper Yellowstone River - Placement and Removal of Temporary
Fills — All Nationwide Permits

Temporary fills in waters of the United States must be placed on a horizontal marker layer such as fabric or certified
weed-free straw to delineate the pre-project ground elevation and facilitate complete fill removal and site
restoration. '

Borrow Site Identification — All Nationwide Permits

The permittee is responsible for ensuring that the Corps is notified of the location of any borrow site that will be
used in conjunction with the construction of the authorized activity so that the Corps may evaluate the site for
potential impacts to aquatic resources, historic properties, and endangered species. For projects where there is
another lead Federal agency, the permittee shall provide the Corps documentation indicating that the lead Federal
agency has complied with the National Historic Preservation Act and Endangered Species Act for the borrow site.
The permittee shall not initiate work at the borrow site in conjunction with the authorized activity until approval is
received from the Corps.

Temporary Vegetation Impacts — All Nationwide Permits

Limit clearing of riparian or wetland vegetation to the absolute minimum necessary. Where temporary riparian or
wetland vegetation impacts are unavoidable, mow or cut off the vegetation above the ground, leaving the topsoil and
root mass intact. Restore disturbed areas to original or pre-construction contours and use seeding and planting as
necessary to re-establish desirable vegetative cover, utilizing native species in areas where native species were
impacted.
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Erosion and Sediment Control Blanket — All Nationwide Permits

All erosion control blanket or fabric used in or adjacent to waters of the U.S. must be comprised of degradable material
to ensure decomposition. Do not use material that includes stabilized netting or stabilized open mesh, as those products
take a long time to degrade and they can trap small animals, birds, amphibians and fish. This prohibition also applies to
mesh materials used for wattles, rolled materials, and bank wraps. Erosion control blanket or fabrics that break down
within 24 months are acceptable. Non-degradable blankets or fabric may be allowed on a case-specific basis if it will
be buried beneath riprap or structures and it is not likely to be exposed. Non-degradable blanket or fabric that becomes
exposed within waters of the U.S. must be removed.

Counter-Sinking Riprap Associated with Culvert Installation — All Nationwide Permits

When riprap inlet and outlet protection is used below the ordinary high water mark, it must be placed to match the
adjacent culvert bottom elevations. Where culvert bottom elevations are lower than the stream bed elevation, the riprap
must be lower than the stream bed and match the culvert elevation.

Minimum Culvert Size — All Nationwide Permits

Culverts installed in ephemeral, intermittent, and perennial streams must completely span the bankfull width of the
stream channel. This requirement can be waived by the Corps for culverts installed in man-made ditches or canals. For
the purpose of this condition bankfull width is defined as the width of the channel at the elevation where overbank or
out-of-bank flow begins.

REGIONAL CONDITIONS APPLICABLE TO SPECIFIC NATIONWIDE PERMITS

Nationwide Permit 7 — Quitfall Structures and Associated Intake Structures and

Nationwide Permit 12 — Utility Line Activities - Intakes in the Yellowstone River or the Missouri River in
Blaine, Chouteau, Custer, Dawson, Fergus, Garfield, McCone, Petroleum, Phillips, Prairie, Richland, Roosevelt,
Valley.and Wibaux Counties. Inlet screens will be installed on all pump intakes, with a screen mesh opening size no
larger than 0.25 inches. Water intake velocities must not to exceed 0.5 feet per second through the mesh. Intakes must
be located in the deepest water available and be elevated off the bottom of the river bed.

Nationwide Permit 11 — Temporary Recreational Structures. Temporary recreational structures within the
Special River Management Zone of the upper Yellowstone River can be installed no earlier than 7 calendar days in
advance of an event and must be removed no later than 7 calendar days after the event concludes.

Nationwide Permit 12 — Utility Line Activities. Trench excavation and backfill for utility lines is prohibited
within the Ordinary High Water Mark of main and secondary flow channels and in adjacent wetlands within the
Special River Management Zone of the upper Yellowstone River.

Nationwide Permit 12 - Utility Line Activities. Permittees must notify the Corps in accordance with General
Condition No. 31 (Pre-Construction Notification) prior to initiating any utility line activity that involves the
discharge of dredged or fill material into open water such as lakes, ponds and perennial streams, or into wetlands,
intermittent streams, or ephemeral streams when surface water is present.

The following activities normally do not usually involve a discharge of dredged or fill material and do not normally
require a Section 404 permit:

1) Utility line activities involving only directional drilling or boring under the waterway where the bed and
banks of the waterway and wetlands are not disturbed;
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2) Utility line suspension over the waterway where wetlands and the bed and banks of the waterway are not
disturbed;

3) Plowing or knifing methods of utility line installation where the soil or substrate is briefly separated and
the utility line placed in the crease before the soil falls back into place; and

4) Permits are required for all of the above activities (1 through 3) in waters regulated under Section 10 of
the Rivers and Harbors Act.

Nationwide Permit 13 — Bank Stabilization — Special River Management Zone of the Upper Yellowstone
River

a. Temporary bank stabilization is prohibited during spring runoff.

b. Construction of temporary or permanent levees is prohibited within the Special River Management Zone.

c. Only bank stabilization that is parallel to and adjacent to the valley wall and/or Special River
Management Zone boundary is allowed. All other bank stabilization must be reviewed under Standard Permit
procedures. Bank stabilization along roads, ditches, fills, or structures already located along the valley wall is
allowed under this Nationwide Permit.

Nationwide Permit 14 — Linear Transportation Projects. The construction of new transportation facilities in
waters of the U.S. within the Special River Management Zone (SRMZ) of the upper Yellowstone River is prohibited
under this Nationwide Permit and must be reviewed under Standard Permit procedures. The replacement,
reconstruction, and upgrading of existing transportation facilities are allowed under this Nationwide Permit within
the SRMZ.

Nationwide Permit 17 — Hydropower Projects. This Nationwide Permit has been revoked within the 48-mile
Special River Management Zone of the upper Yellowstone River.

Nationwide Permit 21 — Surface Coal Mining Activities. This Nationwide Permit has been revoked within the
48-mile Special River Management Zone of the upper Yellowstone River.

Nationwide Permit 23 — Approved Categorical Exclusions. All permittees must notify the Corps in accordance
with the General Condition No. 31 (Pre-Construction Notification) prior to initiating any activities authorized under
this permit.

Nationwide Permit 27 — Aquatic Habitat Restoration, Establishment, and Enhancement Activities. The
construction of water control structures, dikes, berms, current deflectors, bank stabilization, and ponds is prohibited
within the Channel Migration Zone of the upper Yellowstone River unless it is demonstrated that the proposed
features contribute to the restoration or rehabilitation of previously lost or impaired functions of the upper
Yellowstone River and adjacent aquatic areas.

Nationwide Permit 27 - Aquatic Habitat Restoration, Establishment, and Enhancement Activities. All
permittees must notify the Corps in accordance with the General Condition No. 31 (Pre-Construction Notification)
prior to initiating any aquatic habitat restoration, establishment or enhancement activities.

Notifications for pond projects must demonstrate there will be no net loss of emergent wetlands (if present) once the
pond site matures in order for the project to qualify for NWP 27. Monitoring will be required to assure no net loss
of emergent wetlands.
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NWP 27 will not be used to authorize berms, dams, or similar structures for on-stream ponds on perennial,
intermittent, or ephemeral streams unless they are necessary and appropriate elements of a stream or wetland
restoration project.

Post-construction monitoring is required for wetland restoration, establishment, and enhancement projects exceeding
1% acre in size, and for stream restoration, establishment, and enhancement projects exceeding 500 feet in length.

Nationwide Permit 29 - Residential Developments. This Nationwide Permit has been revoked within the 48-mile
Special River Management Zone of the upper Yellowstone River.

Nationwide Permit 30 — Moist Soil Management for Wildlife. Fire breaks within the Channel Migration Zone of
the upper Yellowstone River must be reclaimed and restored within six months after the fire event ends.

Nationwide Permit 33 — Temporary Construction, Access, and Dewatering.

a. Temporary bank stabilization is prohibited during spring runoff within the Special River Management
Zone of the upper Yellowstone River.
b. Construction of temporary levees is prohibited within the Special River Management Zone.

Nationwide Permit 39 - Commercial and Institutional Developments

This Nationwide Permit has been revoked within the 48-mile Special River Management Zone of the upper
Yellowstone River.

Nationwide Permit 40 — Agricultural Activities. Only those activities associated with the reduction of existing
adverse impacts on the upper Yellowstone River are authorized by this Nationwide Permit. Examples of allowable
projects include work associated with livestock management, moving livestock watering areas off the river or out of
the Channel Migration Zone, removal of itrigation systems from the Charmel Migration Zone, and the removal or
conversion of irrigation systems from flood irrigation to sprinkler irrigation.

Nationwide Permit 42 - Recreational Facilities. This Nationwide Permit has been revoked within the 48-mile
Special River Management Zone of the upper Yellowstone River.

Nationwide Permit 43 - Stormwater Management Facilities. This Nationwide Permit has been revoked within
the 48-mile Special River Management Zone of the upper Yellowstone River. '

Nationwide Permit 44 - Mining Activities. This Nationwide Permit has been revoked within the 48-mile Special
River Management Zone of the upper Yellowstone River.

Nationwide Permit 45 - Repair of Uplands Damaged by Discrete Events. This Nationwide Permit has been
revoked within the 48-mile Special River Management Zone of the upper Yellowstone River.

Nationwide Permit 49 — Coal Remining Activities. This Nationwide Permit has been revoked within the 48—mﬂe
Special River Management Zone of the upper Yellowstone River.
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Nationwide Permit 50 — Underground Coal Mining Activiﬁes. This Nationwide Permit has been revoked within
the 48-mile Special River Management Zone of the upper Yellowstone River.

GENERAL CONDITIONS (REGIONAL ADDITIONS)

General Condition 6 — Suitable Material

The use of precast or cast in place concrete materials or structures for permanent stream bank or shoreline
stabilization, or as a component of a stream channelization or relocation project, is prohibited in Montana.
Articulated concrete matting or similar material may be used on a case-specific basis such as for boat ramps, bridge
pier scour protection, low water fords, culvert aprons, efc.

The use of clean brick, broken concrete and cinder block (in lieu of rock riprap) for fill can be considered on a case-
specific basis. A list of materials prohibited or restricted as fill material in waters of the United States within

Montana can be found at http://www.nwo.usace.army.mil/html/od-rmt/mtspecific.html.

DEFINITIONS .

“Discrete Event,” as used in Nationwide Permit 3 — Maintenance and Nationwide Permit 45 — Repair of Uplands
Damaged by Discrete Events does not include runoff or stream flow events equal to or less than the bankfull discharge.






